VIRGINIA:

BEFORE THE THIRD DISTRICT SUBCOMMITTEE
OF THE VIRGINIA STATE BAR

IN THE MATTER OF
HARVEY LATNEY, JR.

VSB Docket No. 09-033-078040

SUBCOMMITTEE DETERMINATION
(PUBLIC DISMISSAL FOR EXCEPTIONAL CIRCUMSTANCES)

On March 3, 2010 a meeting in this matter was held before a duly convened Third
District Subcommittee consisting of Karen M. Adams, Esquire, Chair presiding, Cullen D.
Seltzer, Esquire and Stephen J. Leibovic, M.D..

Pursuant to Part 6, Section IV, Paragraph 13-15.E. of the Rules of the Virginia Supreme
Court, the Third District Subcommittee of the Virginia State Bar hereby serves upon the
Respondent the following PUBLIC Dismissal for Exceptional Circumstances:

L. FINDINGS OF FACT

1. At all times relevant Respondent was a member in good standing of the Virginia
State Bar.
2. Respondent was admiited to the practice of law in the Commonwealth of Virginia

on February 9, 1973,

3. The Virginia State Bar received information from the Clerk of the Circuit Court
for the City of Richmond that Respondent had not paid money he was holding on behalf of
Travis Payne, that were funds from a special commissioner’s sale of real estate.

4. Tn the course of investigating this matter, it became apparent the missing funds
that belonged to Travis Payne, in the amount of $30,200.00, had been taken as a part of the funds
embezzled by Respondent’s former assistant, Sheila Boone.

5. Ms. Boone’s embezzlement resulted in the imposition of a Public Reprimand with
Terms in another case, styled In the Matter of Harvey Lainey, Jr., VSB Docket No. 07-033-0910.

6. In order to resolve this matter, Respondent hereby agrees that this matter be
incorporated into the Public Reprimand with Terms in VSB Docket No. 07-033-0910, and
hereby represents that he consents to a subcommittee of the Third District Committee, Section I
amending the Public Reprimand With Terms to include restitution to Travis Payne as part of the
terms.



7.

Respondent has presented Bar Counsel with evidence that he has repaid Travis
Payne the principal sum, and that he is making arrangments to pay interest on the principal in
accordance with the terms and conditions of the Public Reprimand with Terms.

II. FINDINGS OF MISCONDUCT

Such conduct by Harvey Latney, Jr. constitutes misconduct in violation of the following

provisions of the Rules of Professional Conduct:
RULE 1.15 Safekeeping Property

(e)

Record-Keeping Requirements, Required Books and Records. As a minimum

- tequirement every lawyer engaged in the private practice of law in Virginia,

hereinafter called "lawyer," shall maintain or cause to be maintained, on a current
basis, books and records which establish compliance with Rule 1.15(a) and (c).
Whether a lawyer or law firm maintains computerized records or a manual
accounting system, such system must produce the records and information
required by this Rule.

(1)

In the case of funds held in an escrow account subject to this Rule, the
required books and records include:

()

(i)

(iif)

(iv)

a cash receipts journal or journals listing all funds received, the
sources of the receipts and the date of receipts. Checkbook entries
of receipts and deposits, if adequately detailed and bound, may
constitute a journal for this purpose. If separate cash receipts
journals are not maintained for escrow and non-escrow funds, then
the consolidated cash receipts journal shall contain separate
columns for escrow and non-escrow receipts;

a cash disbursements journal listing and identifying all
disbursements from the escrow account. Checkbook entries of
disbursements, if adequately detailed and bound, may constitute a
journal for this purpose. If separate disbursements journals are not
maintained for escrow and non-escrow disbursements then the
consolidated disbursements journal shall contain separate columns
for escrow and non-escrow disbursements;

subsidiary ledger. A subsidiary ledger containing a separate
account for each client and for every other person or entity from
whom money has been received in escrow shall be maintained.
The ledger account shall by separate columns or otherwise clearly
identify escrow funds disbursed, and escrow funds balance on
hand. The ledger account for a client or a separate subsidiary
ledger account for a client shall clearly indicate all fees paid from
trust accounts;

reconciliations and supporting records required under this Rule;

-
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W)

the records required under this paragraph shall be preserved for at
least five full calendar years following the termination of the
fiduciary relationship.

(2)  inthe case of funds or property held by a lawyer or law firm as a fiduciary
subject to Rule 1.15(d), the required books and records include:

(i)

(ii)

(iif)

an annual summary of all receipts and disbursements and changes
in assets comparable to an accounting that would be required of a
court supervised fiduciary in the same or similar capacity. Such
annual summary shall be in sufficient detail as to allow a
reasonable person to determine whether the lawyer is properly
discharging the obligations of the fiduciary relationship;

original source documents sufficient to substantiate and, when
necessary, to explain the annual summary required under (1),
above;

the records required under this paragraph shall be preserved for at
least five full calendar years following the termination of the
fiduciary relationship.

Required Escrow Accounting Procedures. The following minimum escrow
accounting procedures are applicable to all escrow accounts subject to Rule
1.15(a) and (c) by lawyers practicing in Virginia.

(1) Insufficient fund check reporting.

()

Clearly identified escrow accounts required. A lawyer or law firm
shall deposit all funds held in escrow in a clearly identified
account, and shall inform the financial institution in writing of the
purpose and identify of such account. Lawyer escrow accounts
shall be maintained only in financial institutions approved by the
Virginia State Bar, except as otherwise expressly directed in
writing by the client for whom the funds are being deposited;

(i)  Overdraft notification agreement required. A financial
institution shall be approved as a depository for lawyer
escrow accounts if it shall file with the Virginia State Bar
an agreement, in a form provided by the Bar, to report to
the Virginia State Bar in the event any instrument which
would be properly payable if sufficient funds were
available, is presented against a lawyer escrow account
containing insufficient funds, irrespective of whether or not
the instrument is honored. The Virginia State Bar shall
establish rules governing approval and termination of
approved status for financial institutions. The Virginia

3.



(iii)

(a)

(b)

(c)

(iv)

State Bar shall maintain and publish from time to time a list
of approved financial institutions.

No escrow account shall be maintained in any financial
institution which does not agree to make such reports. Any
such agreement shall apply to all branches of the financial
institation and shall not be canceled by the financial
institution except upon thirty (30) days notice writing to the
Virginia State Bar, or as otherwise agreed to by the
Virginia State Bar. Any such agreement may be canceled
without prior notice by the Virginia State Bar if the
financial institution fails to abide by the terms of the
agreement;

Overdraft reports. The overdraft notification agreement
shall provide that all reports made by the financial
institution shall be in the following format:

in the case of a dishonored instrument, the report shall be
identical to the overdraft notice customarily forwarded to
the depositor, and should include a copy of the dishonored
instrument, if such a copy is normally provided to
depositors;

in the case of instruments that are presented against
insufficient funds but which instruments are honored, the
report shall identify the financial institution, the lawyer or
law firm, the account name, the account number, the date
of presentation for payment, and the date paid, as well as
the amount of the overdraft created thereby;

such reports shall be made simultaneously with and within
the time provided by law for notice of dishonor to the
depositor, if any. If an instrument presented against
insufficient funds is honored, then the report shall be made
within five (5) banking days of the date of presentation for
payment against insufficient funds;

Financial institution cooperation. In addition to making the
reports specified above, approved financial institutions
shall agree to cooperate fully with the Virginia State Bar
and to produce any lawyer escrow account or other account
records upon receipt of a subpoena therefore.

A financial institution may charge for the reasonable costs of
producing the records required by this Rule.
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Lawyer cooperation. Every lawyer or law firm shall be
conclusively deemed to have consented to the reporting and
production requirements mandated by this Rule;

(vi)  Definitions. "Lawyer" means a member of the Virginia
State Bar, any other lawyer admitted to regular or limited
practice in this State, and any member of the bar of any
other jurisdiction while engaged, pro hac vice or otherwise,
in the practice of law in Virginia;

"Lawyer escrow account” or "escrow account” means an account
maintained in a financial institution for the deposit of funds
received or held by a lawyer or law firm on behalf of a client;

"Client” includes any individual, firm, or entity for which a lawyer
performs any legal service, including acting as an escrow agent or
as legal representative of a fiduciary, but not as a fiduciary. The
term does not include a public or private entity of which a lawyer
is a full-time employee;

"Nishonored"” shall refer to instruments which have been
dishonored because of insufficient funds as defined above;

"Financial institution” and "bank" include regulated state or
federally chartered banks, savings institutions and credit unions
which have signed the approved Notification Agreement, which
are licensed and authorized to do business and in which the
deposits are insured by an agency of the Federal Government;

"Insufficient Funds" refers to an overdraft in the commonly
accepted sense of there being an insufficient balance as shown on
the bank's accounting records; and does not include funds which at
the moment may be on deposit, but uncollected;

"Law firm" includes a partnership of lawyers, a professional or
nonprofit corporation of lawyers, and a combination thereof
engaged in the practice of law. In the case of a law firm with
offices in this State and in other jurisdictions, these Rules apply to
the offices in this State, to escrow accounts in other jurisdictions
holding funds of clients who are located in this State, and to
escrow accounts in other jurisdictions holding client funds from a
transaction arising in this State;

"Notice of Dishonor" refers to the notice which, pursuant to
Uniform Commercial Code Section 3-508(2), must be given by a
bank before its midnight deadline and by any other person or
institution before midnight of the third business day after dishonor
or receipt of notice of dishonor. As generally used hereunder, the
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term notice of dishonor shall refer only to dishonor for the purpose
of insufficient funds, or because the drawer of the bank has no
account with the depository institution;

"Properly payable" refers to an instrument which, if presented in
the normal course of business, is in a form requiring payment
under Uniform Commercial Code Section 4-104, if sufficient funds
were available.

Deposits. All receipts of escrow money shall be deposited intact and a
retained duplicate deposit slip or other such record shall be sufficiently
detailed to show the identity of each item;

Deposit of mixed escrow and non-escrow funds other than fees and
retainers. Mixed escrow and non-escrow funds shall be deposited intact
to the escrow account. The non-escrow portion shall be withdrawn upon
the clearing of the mixed fund deposit instrument;

(4)

®

Periodic trial balance. A regular periodic trial balance of the
subsidiary ledger shall be made at least quarter annually, within 30
days after the close of the period and shall show the escrow
account balance of the client or other person at the end of each
period.

The total of the trial balance must agree with the control figure
computed by taking the beginning balance, adding the total of
monies received in escrow for the period and deducting the total of
escrow monies disbursed for the period; and

(i)  The trial balance shall identify the preparer and be
approved by the lawyer or one of the lawyers in the law firm.

Reconciliations.

(i)

A monthly reconciliation shall be made at month end of the cash
balance derived from the cash receipts journal and cash
disbursements journal total, the escrow account checkbook
balance, and the escrow account bank statement balance;

(i) A periodic reconciliation shall be made at least quarter
annually, within 30 days after the close of the period,
reconciling cash balances to the subsidiary ledger trial
balance;

(iii)  Reconciliations shall identify the preparer and be approved
by the lawyer or one of the lawyers in the law firm.



(6)  Receipts and disbursements explained. The purpose of all receipts and
disbursements of escrow funds reported in the escrow journals and
subsidiary ledgers shall be fully explained and supported by adequate
records.

# * * *

RULE 5.3  Responsibilities Regarding Nonlawyer Assistants
With respect to a nonlawyer employed or retained by or associated with a lawyer:

(a) a partner in a law firm shall make reasonable efforts to ensure that the firm has in
effect measures giving reasonable assurance that the person's conduct is
compatible with the professional obligations of the lawyer;

(b)  alawyer having direct supervisory authority over the nonlawyer shall make
reasonable efforts to ensure that the person's conduct is compatible with the
professional obligations of the lawyer; and

(c) a lawyer shall be responsible for conduct of such a person that would be a
violation of the Rules of Professional Conduct if engaged in by a lawyer if:

(1)  the lawyer orders or, with the knowledge of the specific conduct, ratifies
the conduct involved; or

(2) the lawyer is a pattner in the law firm in which the person is employed, or
has direct supervisory authority over the person, and knows or should have
known of the conduct at a time when its consequences can be avoided or
mitigated but fails to take reasonable remedial action.

# * * %

III.  DISMISSAL FOR EXCEPTIONAL CIRCUMSTANCES

Accordingly, it is the decision of the subcommittee that the Respondent receive a
Dismissal for Exceptional Circumstances pursuant to Paragraph 13-15.B.1.d. of the Rules of
Court. The exceptional circumstances in this case being the Discipline Respondent received in
VSB Docket No. 07-033-0910, and Respondent’s agreement to make the matters in the instant

action a part of the terms on the Disposition in the former case.



Pursuant to Paragraph 13-9.E., the Clerk of the Disciplinary System shall assess costs.

THIRD DISTRICT SUBCOMMITTEE
OF THE VIRGINIA STATE BAR

By: 44///’7 (ot

Karen M. Adams
Subcommitiee Chair

CERTIFICATE OF MAILING

I certify that on this ?ﬁ day of Segémw , 2010, I caused to be mailed by Certified
Mail, Return Receipt Requested, a true and complete copy of the Subcommittee Determination
PUBLIC Dismissal for Exceptional Circumstances to Harvey Latney, Jr., Respondent at 1417
Brook Road, Richmond, VA 23220, his/her last address of record with the Virginia State Bar,
and by regular mail to Craig S. Cooley, Esquire, 3000 Idlewood Avenue, Richmond, Virginia

23221, Counsel for Respondent

Paulo B-Ffanco, Jr.
Assistant Bar Counsel




