VIRGINIA:
BEFORE THE VIRGINIA STATE BAR DISCIPLINARY BOARD

IN THE MATTER OF
SCOTT BROWNING GILLY
V5B DOCKET NO. 13-000-095276

MEMORANDUM ORDER
(ONE YEAR SUSPENSION)

This matter came on to be heard on the 28" day of May, 2013, by the Disciplinary Board
of the Virginia State Bar (the Board)} by teleconference upon an Agreed Disposition of
Reciprocal Discipline, which was presented to a panei of the Board consisting of Martha JP
McQuade, Chair, presiding; William H. Atwill, Jr.; Timothy A. Coyle; Whitney G. Saunders;
and Reverend W. Ray Inscoe, Lay Member. Paul D. Georgiadis, Assistant Bar Counsel,
appeared as counsel for the Virginia State Bar. The Respondent appeared and was represented by
Michael L. Ross. All appearances were by telephone. Tracy Stroh, Chandler & Halasz, P.O. Box
9349, Richmond, Virginia 23227, 804.730.1222, was the court reporter for the hearing and
transcribed the proceedings.

This matter came before the Board as Reciprocal Discipline pursuant to the Rules of the
Supreme Court of Virginia, Part 6, Section 1V, Paragraph 13-24, and the parties’ agreement in
writing and jointly presented to the Board pursuant to Rules of the Supreme Court of Virginia,
Part 6, Section IV, Paragraph 13-6.H.

The Chair swore the Court Reporter and polled the members of the Panel to determine
whether any member had a personal or {inancial interest that might affect or reasonably be
perceived to affect any member’s ability to be impartial in these matters. All members, including
the Chair, verified that he/she had no such interests.

After hearing argument from both counsel, and being provided with any disciplinary

record of the Respondent, and thereafter retired to deliberate as to whether to accept the Agreed
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Disposition, the Board retired to deliberate as to whether to accept the proposed Agreed
Disposition. Upon reconvening, and having considered all the evidence before it, the Panel _
accepted the Agreed Disposition, including the following stipulated findings of fact and
admissions of misconduct:

I. FINDINGS OF FACT

1. At all relevant times, Respondent was licensed to practice law in the Commonwealth of
Virginia and the State of New York.

2. On February 5, 2013, the Committee on Grievances, SD.N.Y. for the United States
District Court, Southern District of New York entered an order suspending Respondent’s
license to practice law in the Southern District of New York for a period of one year
after finding by clear and convincing evidence multiple violations of the New York
Rules of Professional Conduct for intentional misconduct involving the use of false

evidence in a plaintitf’s employment law case, Fryer v. Omnicom Media Group, 09

Civ.914 (WHP). ! See, Opinion and Order attached hereto as VSB Ex. 1.

3. Client Fryer, through Respondent, alleged that while employed by the defendant, she was
subjected to employment discrimination and retaliatory termination. Damages sought
were calculated by an expert witness in a report submitted to the defendant. These
calculated damages included lost wages for her continued unemployment from the date
of her termination and included projected future lost earnings. In the course of the

employment case and while both active discovery was being conducted and settlement

' The Respondent has also been sanctioned by the trial court. In Fryer, the U.S. District Court
imposed a $15,000 sanction on Respondent’s law firm Thompson Wigdor & Gilley and a $2,500
sanction on its client, plaintiff Violet Fryer for the misconduct.
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discussions were underway, Fryer received an offer of employment from UM on
September 10, 2010, which she initially accepted. She withdrew her acceptance of the
UM offer when she received and accepted an offer of employment from Kraft Foods on
September 17, 2010, with a start date of October 11, 2010. Although Fryer revealed the
job offers and acceptances to Respondent on the dates she received them, Respondent
and his associate Gregory N. Filosa concealed the facts of and documents reflecting the
offers and Fryer’s new employment and instead attempted to leverage a false expert

report in order to extract a favorable settlement.

II. NATURE OGF MISCONDUCT

Sﬁch conduct by Scott Browning Gilly constitutes misconduct in violation of the
following Rules of Professional Conduct:
RULE 3.3 Candor Toward The Tribunal
(a) A Jawyer shall not knowingly:
(1) make a false statement of fact or law to a tribunal;

(2) fail to disclose a fact to a tribunal when disclosure is necessary to avoid
assisting a criminal or fraudulent act by the client, subject to Rule 1.6;

(4) offer evidence that the lawyer knows to be false. If a lawyer has offered
material evidence and comes to know of its falsity, the lawyer shall take
reasonable remedial measures.

RULE 3.4 Fairness To Opposing Party And Counsel
A lawyer shall not:

(c) Falsify evidence, counsel or assist a witness to testify falsely, or offer an
inducement to a witness that is prohibited by law.” But a lawyer may advance,
guaraniee, Or pay:
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(1) reasonable expenses incurred by a witness in attending or testifying;

(2) reasonable compensation to a witness for lost earnings as a result of
attending or testifying;

(3)  areasonable fee for the professional services of an expert witness.
RULE 4.1 Truthfulness In Statements To Others
In the course of representing a client a lawyer shall not knowingly:
{a) make a talse statement of fact or law; or

(b)  fail to disclose a fact when disclosure is necessary to avoid assisting a criminal or
fraudulent act by a client.

RULE 5.1 Responsibilities Of A Partner Or Supervisory Lawyer

(c) A lawyer shall be responsible for another lawyer's violation of the Rules of
Professional Conduct if’

(1) the lawyer orders or, with knowledge of the specific conduct, ratifies the
conduct involved; or

(2) the lawyer is a partner or has managerial authority in the law firm in which
the other lawyer practices, or has direct supervisory authority over the
other lawyer, and knows of the conduct at a time when its consequences
can be avoided or mitigated but fails to take reasonable remedial action,

RULE 8.4 Misconduct

It 1s professional misconduct for a lawyer to:

(a) violate or attempt to violate the Rules of Professional Conduct, knowingly assist
or induce another to do so, or do so through the acts of another;

(b) commit a criminal or deliberately wrongfusl act that reflects adversely on the
lawyer's honesty, trustworthiness or fitness to practice law;

{(c) engage in conduct involving dishonesty, fraud, deceit or misrepresentation which
reflects adversely on the lfawyer’s fithess to practice law;
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HI. IMPOSITION OF SANCTION

Having considered all the evidence before it and having determined to accept the Agreed
Disposition, the Disciplinary Board ORDERS that effective May 28, 2013 the Respondent’s
license to practice law in the Commonwealth of Virginia shall be suspended for a period of one
(1) year.

It is further ORDERED that Respondent must comply with the requirements of Part Six,
Section 1V, Paragraph 13-29 of the Rules of the Supreme Court of Virginia. The Respondent
shall forthwith give notice by certified mail, return receipt requested, of the suspension of his
license to practice law in the Commonwealth of Virginia, to all clients for whom he is currently
handling matiers and to all opposing attorneys and presiding judges in pending litigation. The
Respondent shall also make appropriate arrangements for the disposition of matters then in his
care in conformity with the wishes of his clients. Respondent shall give such notice within 14
days of the effective date of the suspension, and make such arrangements as are required herein
within 45 days of the effective date of the suspension. The Respondent shall also furnish proof
to the Bar within 60 days of the effective day of the suspension that such notices have been
timely given and such arrangements made for the disposition of matters.

[t is further ORDERED that if the Respondent is not handling any client matters on the
effective date of the suspension, he shall submit an affidavit to that effect to the Clerk of the
Disciplinary System at the Virginia State Bar. All issues concerning the adequacy of the notice
and arrangements required by Paragraph 13-29 shall be determined by the Virginia State Bar
Disciplinary Board, unless the Respondent makes a timely request for hearing before a three-
judge court.

It is further ORDERED that costs shall be assessed by the Clerk of the Disciplinary
System pursuant to the Rules of the Supreme Court of Virginia, Part Six, Section IV, Paragraph
13-9.E.

It is further ORDERED that the Clerk of the Disciplinary System shall send: a certified
copy of this order to Scott Browning Gilly, by certified mail, to Apartment 39-D, 160 West 66th
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Street, New York, NY 10023, his last address of record with the Virginia State Bar; a copy by
regular mail to Michael S. Ross, Respondent’s Counsel, at One Grand Central Place, 60 East
42" Street, Forty-seventh Floor, New York, NY 10165; and a copy by hand-delivery to Paul D.
Gedrgiadis, Assistant Bar Counsel, Virginia State Bar, 707 East Main Street, Suite 1500,
Richmond, Virginia 23219,

ENTERED: September 16, 2013

VIRGINIA STATE BAR DISCIPLINARY BOARD

By: \{\‘\&M\AM«—%@&

Martha JP McQuade, Chair



UNIEED STATES DISTRICT COURY  ~ . - . ' T
SOUTHERN DISTRICT OF NEW YORK .- -
X
In the Matter of | KR 28 A1
SCOTT B. GILLY, .q M2238
' OPINION AND ORDER

Respondent. 2
_______ ' b

BEFORE THE COMMITTEE ON GRIEVANCES OF THE UNITED STATES
DISTRICT COURT FOR THE SOUTHERN DISTRICT OF NEW YORK!

Court for the Southern District of New York (the “Committes™) to consider the imposition of
disciplin; upon Respondent Scott B. Gilly, a member of the bar of this Court, based on his
conduct before the Honorable William H. Pauley, i U;xited States District T udgéj in Fryer v.
Omnicom Media Group, 09 Civ. 9514 (WHP). In Fryer, Tndge Pauley imposed 2 $15,000
sanction on the law fitm Thompson Wigdor & Gilly and a $2,500 sanction on its client, plaintiff
Violet Fryer, based on false testimmony by Fryer at her deposition and efforts by Respondent and
Gregory N. Filosa to conceal Fryer’s new employment and to leverage 3 false 'ezpert report in
order to extract 2 favorabl'e; settleiment.

For the reasons set forth below, the Committee finds that Respondent engaged in conduct
that viclates Rules 3.3 d(conduct before a tribunal); 3.4 (faimess to opposing party and counsel);
4.1 (truthfulness in statem;ants to others}); 5.1 (responsibilities of law firms, partners, managers

and supervisory lawyers); and 8.4 (misconduct) of the New York Rules of Professional Conduct.

! The membezs of the Committee are District Judge P Kevin Castel, Chair; Chief Judge Loretta A, Preska; District
Judges Vincent L. Briccetti, Katherine B. Forrest, Panl G, Guardephe, John F. Reenan, Colleen McMahon,

Louis L. Stanton, and Richard J. Sullivan; and Magistrate Fodge Frank Mans. Judge Castel & recaged from this
matter, -




- BACKGROUND

In June of 2009, plaintiff Violet Fryer retained the law firm of Thompson Wigdor & Gilly

(“TWG™) to represent her in the prosecution of her employment discrimination claim against

OMD (a subsidiary of Ommnicom Media Group). Fryer alleged that, while she wag ef':aployed at
OMD, she was subjected to employment discrimination and retaliarofy termination, in viclation
of the Family Medical Leave Act (“FMLA™) and Title VII of the Civil Rights Act of 1964,

At the outset, Andrew Goodstadt was the TWG parner assigned to the case and
Gregory Filosa was the associate assigned to handle the day-to-day responsibilities in the case.
When Goodstadt departed the firm i or around August 2010, Respondent assumed

responsibility for the Fryer case and bega_n supervising Fitosa’s work.

The Expert Report and Seftlement Negotiations

- In ;Tuly of 20170, TWG retained an économist to prepare a calculatiog of Fryer’s potential
damages resulting from the termination of her employment, and provided him with the
information necessary to make that calenlation. Fryer had remaizleé unemployed since her
termination from OMD. ﬁe economist prepared an expert report that contained a damages
analysis based, in patt, on the assumption that Fryer would remain unemployed through the end
of 2010 and -also calculated future eamings for a petiod of one to six years into the future. |

Prior to service of the expert teport, however, Fryer received, and accepted, two job
offers. On September 10, 2010, she received an offer of employment from Universal McCann
(“UM?”), which she initially accepted. She then withdrew her acceptance of the UM offer when
she received and accepted a job offer from Kraft Foods (“Kraf? "y on September 17, 2010 at 5
;salary greater than what she had been paid by GMD. Fryer was scheduled to begin her

employment with Kraft on October 11, 2010, Fryer advised Filosa of the foregoing on the date
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she received each offer, September 10% and Septernber 177, respectively, On Septsmber 10%,
Filosa and Respondent discussed the fact that Fryer had received a job offer at ahigher salary
than shp had earned at OMD, and that it was likely she would accept the offer. Filosa and
Respondent also discussed the desirability of settling the case as soon as possibie. On Sepiember
17%, Filosa advised RSSpondent that Fryer had decided to accept a job offer and had authorized
him to renew settlement discussions with OMD.

The expert report was prm;ids:i to TWG on Septomber 22, 2010. On
September 24, 2010, Filosa forwarded the report to Respondent in an emafl, stéiiné:

I recoived the eoouf}:nlit dal-zzlages report in Fryer. A copy is attached. We hcw-e to.

" provide to opposing counsel by next Wednesday, but I wanted to dizeuss with you.

how we could leverage this into trying to settle if before they know about her new

job. Iwill come by Monday to discuss, but I wanted to give you a heads up. -
Respondent replied, “[s]ounds good, 1 just tead the report and have some ideas.” On Se}-gtember

27", Respondent met with Filosa and instructed him to serve the expert report upon defendants’

counsel and to serve an amended report once Fryer actually started her new job and began

earning income that would mitigate her damages. Later that day, Filosa served the expert report

on OMD’s counsel.

Dﬁring his conversation with Filosa on September 27", Respondent observed the
sytometry between Fryer’s oﬁginal setlement demand of $350,000 and the expert’s low-end
damages estimate of $354,952, and he suggesied this reascning to Filosa as an axgmneﬁx he
could meke during bis setilement discussions with OMD’s counsel. On September 28 Filosa

engaged in a settlement-discussion with opposing counsel, in which he renewed the setflement

demand of $350,000. In this discussion and in subsequent comespondence, Filosa referenced the

expert report to suppert the reasonableness of the seitlement demand. On September 29, 2010,

Filosa sent opposing counsel a settlement demand letter, dated September 28, 2019, summarizing



the pfevious seftlernent -discussion, and noﬁgg that the renewed settlement offer of $350,000 was
“at the bottom end of the range [of cconomic damages] provided in the expert report which we
recently forwarded to you.” Respondent reviewed and revised ihe September 28% letter before it
was sent. There were no furtber settlement discussions until after the first day of Fryer’s

deposition. -

Deposition and Continued Setflement Negotiations

On October 7, 2010, Fryer was deposed by OMD. Filosa represented 'Frﬁr at the
deposition. Respondent had no involvement i3] i‘)repping or dsfending‘Fryer with respect to her
deposition. Counsel for OMD aske{i Fryer about Ker efforts to retain new employment,
Specifically, he asked Fryer whether she had worked since she left OMD, to which Fryer replie‘d
“no.” (Fryer Oct. 7, 2010 Dep. Transcript‘ at 249: 11-12.) Counsel for OMD then mquired, what
Fryer “had done in the past 6C days kto find work.” (Id. at 253: 4-5.) Pryer responded that she
had “been on interviews,” had submitted her resume to various job boards as well as directly té
specific companies’ websites, and had “been working with several héadhunte:rs.” (Id. at 253: 6-
9.) Inresponse to f:ix'lher questioning, Fryer gave the names of two specific headhunters she had
been communicating with, and lamented that the positions the headhunters presented to herv
always required “a different type of background than me, than I have, or it's fagain too senior or
junior.” (Jd. at 253: 15-255: 11.} Counsel for OMD asked Fryer about how many ir;terviews she
had been on and with what companies. (/4. at 255: 12-13, 15, 18.) Fryer stated that she
“probably met with ten companies,” speéiﬁcally “MRJ, MTV, Source Marketing, . . . Mediacom,
Universal McCarm, Kraft,” and the “CafeMom web site.” (/d. at 255:16-17, 1921} When
asked if she bad second interviews with any companies, Fryer responded as follows: “With a

few of them. And after I--Ididn’t = either I didun’t hear back or I didn’t get the job.” (Id. at 256:
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18-20.) . When asked about the “emotional impact” of the loss of her job, Fryer cited the
“financial stress of everything, not knowing when is the next job going to come aloog,”
commenting that “[i]t’s frustrating to keep trying and not getting anywhere.” (/4. at 266: 12»16.) ‘
Filosa was aware at the time of the deposition that Fryer had in fact aceeptod and then rejected 4
job offer from UM, and that she had accepted a job with Kraft where she was scheduled to begin
working on October 11, 2010. Yet, at no time before, during or immediately following the
October 7, 2010 deposition did Filosa disclose thase facts to OMD or take any other steps to
clanfy the record. | ’

When Filosa zefumed to TWG’s office after the deposition ended, he reported to
Respondent that the deposition had gone fine, and that OMD’s counsel failed to question Fryer
abottt whether she had received any job off_e{ since being terminated by OMD. Filosa explained
that opposing counsel had ended the deposition early and likely planned to cover the issue of
;mtigaﬁon of damagés duﬁng the sscond day of _Fijzez’s deposition. Respondent did not become
aware of the line of questioning concerning Fryer’s job interviews umtil later in Qctober 2010,
when OMD’8 counsel alleg;:d that Fryer had committed perjury.

" ‘Following the October 7, 2010 deposition, the parties engaged mn several settlement

' discussibns,- but were unable to corie to an agreement. Beginning on October 12, 2010, OMD

had begun making offers to settle the case. Filoga reduced Fryer’s settlement demand from
$350,000 to $250,000. OMD eventually offered $125,000, to which Filosa responded that
Fryer’s final demand remained $250,000. Settlement discussions reached an Impasse af this

point. Respondent had no involvement in or discussions with Filosa regarding any of these

 settlement diseussions until Qotober 19, 2010, when Filosa informed Respondent of the impasse.



Documents

Ag early as Apﬁl 20,2010, OMD had requested production of, among other things, all

.documents concerning: (a} Fryer’s efforts to mitigate her damages; (b) Fryer’s efforts to secure

employment following the termination of her employment with OMD; (c) sach job that Fryer

held since the termination of her employmeﬁt&ndth OMD; and (d) income that Fryer received

- from any such job. Filosa initially produced documents responsive to OMD’s document

requests, and supplemented the document production o, Septensber 7, October 5, and
October 12, 2010. Yet, nous of those productions included a single document relating to Fryer's
Job offers from Kraft and/or UM. Among those documents that should have been timely
produced (or logged on a privilege log) is a series of e-mails between Fryer and Fi-losa, sent and .
received on September 17, 2010; and between Fryer and a xepresentative of UM, forwarded 1o
Filosa on September 20, 2010, that refer to Pryer's interviews and job offers fom both UM and
Kraft.

Omn October 4, 2010, Filosa consulted with Reépondent regarding supj:)}cmenting the

production in the case to provide certain documents referenced in the expert report as requested

by OMD. Respondsﬁt asked Filosa if he had supplemented Fryer’s discovery responses to

disoiose her joﬁ offer. -Filosa responded that he was still gaﬂl_eﬁng the necessary documments from
Fryer to su.pplément her production. Respondent ac.cepted Filosa’s Iesponse, but reaxinded
Filosa to amend the expert report promptly and to supplement Fryer’s document production as
soon as possible. |

More than two weeks later, on October 19, 2010, Réspondent met with Filosa and ?eamed
of the impasse in settiement disaqssions and the status of discovery. In this Iﬁeetmg,_ Respondent

learned that Filosa still had not supplemented Fryer’s document production with docurents




concerning her job offer, nor had he amended the expert report, despite the fact that Fryer had
cotmenced employment with Kraft one week earlier. Filosa explamcd that Fryer was still in the .
process of gdmenng her complete Job search materials and evidence of her mcome in ber new
position with Kraft. Filosa stated that he did not perceive any urgency in supplementing the
discovery because the second day of Fryer's deppsiiion had not y‘etu been scheduled, and
explamed that he plarmed to supplement the production in advance of day two of Fryer’s
deposition. Respondent accepted Filosa’s explanation and timeframe for production, and did ﬁo%
press him to act more quickly,

OMD’s Discovery of Frver’s New Job

Om October 27, 2010, counsel for OMD- contacted Filosa and notified him that he had
leared that Fryer had in fact qbtaine_d anew job. Filosa gonﬁm_r‘;cd that Bryer had obtaiaéd new
erployment. By letter dated November 16, 2010, counsel for OMD netiﬁe(i F ﬂcsé that OMD
' intended to seek aismissai and sanctions based on Fryer’s ruwsconduct, and asked Filosa to -
confirm that neither he nor anyone ¢lse at TWG was aware of Fryer’s job offers, or her
. acceptance of the job 'Wlﬂl Kraft, prior to October 27, 2010 when counsél for OMD confronted
Filosa, By leiter dated Nevember 24, 2010, Filoss dem'ed OMD’s allegations of misconduct and
indicated that Plaintiff would seek sanctions if counsel for GMb pursﬁed its “frivolous” motion
for dismussal. On December 2, 2010, Fﬂoéa served OM{) with a revised expert report, which
capped Fryer’s economic damages at $151,239 based, in Qa}t, on the fact that she had accepted”
the job with Kraft. ‘

The Sanctions H&éring and Respondents’ Misstaternents on the Reecord

By letter dated December 22, 2010, connsel for OMD advised Judge Pauley of Fryer's

miscondust and requested 2 pre-motion conference on OMDY’s motion for dismissal and
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sanctions against Respondent, Fi‘losa, TWG and Fryer. By lstter dated December 30, 2010,
Respondent denied any misconduct by either Fryer or her counsel and requested that

Judge Panley deny OMIY's request for a pre-motion conference. The pre-motion confer_eno;a was
held on January 14, 261 1. OnMarch 11, 2011, counsel for OMD re-deposed Fryer. On April 6,
2011, comsel for OMD filed a motion for sanctions and dismissal. On May 20, 2011, Tudge
Pauley heard onﬂ argument onlOMD’ s motion. Though Respondent and founding partner
Kenneth W, Thompson were present af the hearing, Filosa was T‘Dt Atthe conclusmn of the oral
argument, at which Thompson, Gilly, and counsel for OMD were heard, Fudge Paaley issued an
Order imposing a sanction of $2,500 against Fryer and $15 ,OOO against TWG, but daclined o .
dismiss Fryer’s case.

Respondent admits that hé made two fa;ﬁlal misstaternents during the sancﬁdné hearing,
which he later correoted in a letter fo Judge Pauley. First, 'he stated fo fhe Court that: “My best
r‘ecf}}lec’tion is 1 did not review the expert r‘eport;'uniﬂ after Mr Cohen {OMD’s counsel] broaght
these issues to the attention of our firm in his initial Ietter to Mr, Filosa about this natter.”
{Traoscript of May 20, 2011 Heanng on Mﬂtmn to DlSI’IIiaS and for Sanctions at 26.) -
Respondent claims that at the time-he made that statement, he believed hls staternerit to be true |
and that he had not reviewed thf Teport prmr to opposing counsel’s November 16, 2010 letter.

e claims that he had forgotten that he had bneﬂy reviewed ﬁle expert teport in September 2010
and had communicated with Filosa about the expert report at that time. He did not reglize the
statement was incorrect until he reviewed his September 24, 2010 email exchange with Filosa

one week after the sanctions hearing, when the transcript of the sanctions hearing was published

in tha Ne@ York Law Joum-al .



Second, Respondent stated to the Coutt that: “I was not aware [that Mr. Filosa had not
disclosed Fryer's job to defense counsel] until it was brought to our attention by IOMD’s
counsel].” (Jd.) In fact, Respondent was aware that Filosa had not disclosed Fryer's job to
OMP’s céunsel at the time Filosa served the expert feport. Respondent claims that his iﬁcozrect
statement resulted frﬁm his failure to state clearly what he intended to communicate in response
to Judge Pauley’s question. What he ha& intended to commumicate ﬁras that he did not know the
full extent of the' non~disclc; sure alleged untit it was sef forth in OM‘D’S correspondence. When
Respondent later reviewed the trangeript of the hearing, he realized that hisrresy{.)nse 1o the
Court’s question did not come out as intended a:nd that it needed to be corrected. On
May 31,2011, Respondent wrote Judge Pauley to correct these statements. He self—féporte(_i
himself to the Departmental Disciplinary Committee for the First Fudicial bépartment. He also |

_ volimtarilty withdrew from TWG.

DISCUSSION L

'ﬁasion% Conlueias zﬁé‘%‘ ﬁ%‘?

8T o New

Yoriz In mtarpreﬁng the Code, m the absence of

binding authority from the United States Supreme Court or the United States Court of Appeals |
for the Seoond Circuit, this Court, in the interests of comity and predictability, will give due
regard to decisions of the New York Court of Apﬁeals and other New York State courts, absent

significant federal interests.”



. Respondent violated Rules 3.3(2)(3); 3.4(a)(4); 4.1; and 5.1(b)(2) and (d)(1)
by wstructing Filosa te serve the misleading expert report and utilize it in the
context of settlement negotiations.

The Corrumittee finds that there is clear and convincing evidence that Respondent violated
Rules 3.3(2)(3); 3.4(a)(4); 4.1; and 5.1(b)(2) and (d)(1) of the New York Rules of Professioﬁai
Conduct (“Rules™) when he mstraeted Filosa to serve the expett réj:ort on OMD and then
suggested that Filosa reference the expert report to support the 1‘6&36‘&3131611655 of Fryer’s
. settlement demand. Rule 5.1{b)(2) provides thaﬁ: “a lawyer with direct supervisory authority over
another lawyer shall make reasonable efforts to ensure that the supervised lawyer conforms to

these Rules.” Rule 5.1(d)(1} states, “[a} lawyer shall be responsible for a violation of these Rules

by anéther lawyer if the Iaﬁya orders or directs the specific conduct, or, with knowledgs of the
: spectﬁé; conduct, ratifies i.” |

The actions Resi)ondﬁnt directed Filosa to take with respect to the expert répc;rt clearly |
violated Ruies 3.3(2)(3); 3.4(a)(4); and 4.1, which prohibit the use of false ea*videmr::a.2 See Inre
Filosa, No. M-2-238, Opinion and Order (S.D.IN.Y. Feb. 5, 2013). The expert report, cstimating
o Fryer’s esﬁnomic damage;s- as between $35 0,000 and $_1 mil]ién,_”was based on altematiy'e |
;ssmnpﬁoné that she would acore economic dammages for a period of between appfo:i':imat-cly i8
months and six years.” Respondent’s Declaration in Response to the July 15, 2911 Order to
Show Cause (“Aug. QS, 2011 Declaration”) at f 44. Respondent and Filosa were admittedly

aware that Fryer had already accepted new employment at the time they served the expert report

*Rules 3.3(a)(3) and 3.4(a)(4) provide that a lawyer shall not knowingly use false evidence.
Rule 4.1 provides that “[1]n the course of Tepresenting = client, a lawyer shall not knowingly
make a falsc statement of fact or law to a third person.” The New York State Bar Association
(“NYBA”} commentary to Rule 4.1 notes that “[a] misrepresentation can occur if the lawyer
meorporates or affirms a statement of another person that the lawver knows is false.
Misrepresentations can also oceur by partially trie but misleading statements or omissions that
are the equivelent of affirmative false statements.”
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and, therefore, knew that the report misrepresented Fryer's economic damages. Yet, peither
Respondent nor Filosa advised opposiﬁg counsel that one of the key assumptions in the éxpert
report was no longer valid, or would become invalid in the near future. Instead, Respondent told
Filosa fo reaffirm the misrepresentations by referencing the report to support the reasonableness
of Fryer’s settlement demand.

Respondent offers by way of excuse his belisf that the expert report was not fechnically
false at the iime it was served because Frver bad. not yet comyaenced her new ﬁmplomne;nt. He
algo claims that he relied on ¥ilosa’s “comvaitment to promptly amend the rep ort once Fryer
started working and eaming miﬁéaﬁn g incormne.” Jd. aty 48; Yef, Resporident took no intérim
steps to prépare a correction to the expé:r!: ieport so thatri’t could be quickly amended once Fryer
began her new job. Furthermore, once Fryer did start her new jab, and the expert report
ndisputably became false, Respondent ‘mad‘e no efforis to ensure that it w.as amended. Insiead,
he accepteé Filosa’s a‘ssu:rances that it would be corrected at some undetermined i:ima before the
second day of Fryer’s deposition, whj_ch-;ai.;as yet to be scheduled. See id. at ¥ 55.

Respondent now admits that be exercised poor judgment, and that “the better way to have
proceeded would have been to instruct Mr. Filasa xot to serve the c}Lpex“-c zeport af all in light of
the s‘ﬁ:;xng probability that it would altoest immediately .be:come moot wpon Ms. Fryer’s re-
employment.” Jd. This is an understafement that obscures the clear violation of the Rules that

took place here.

H. Respondent violated Rules 3.4(a)(1) and (3) and S.l(b)@) and {(d)(1) by
ratifying Hilosa’s failure to timely produce documents that would have
revealed Fryer’s job offers.

There is also clear and convineing svidence that Respondent violated Rules 3,4{)(1) and
(3) and 5;1{b){2} and (d)(1) when he ratified Filosa's faiture to timely produce documents
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requested by OMD that pertained to Fryer’s j ob search efforts and new position with Kraft,

Filosa’s failurs to produce the documents in a timely manner clvear}y violated Rules 3.4(z2)(1) and

(3), which prohibit a lawyez; from withholding evidence.” See Ir re Filosa, No. M-2-238,
Opinion and Order (S.D.N.Y. Feb. 5; 2013). Under Rule 5.1(d)(1), by ratifying Filosa’s conduct,
Respondent became responsibie for Filosa’s Violatioﬁ of these Rules. In addition, Respondent’s .
failure to ensure Filosa conformed to Rule 3.4 s ifself 3 violation of Rule 5. I(b)'(?_) ;

There is, and caix be, no dispute that the supplémental document jJ].‘OdllC;ﬁ on made by
Fryer on November 11, 2010, more than 30 days after the ﬁréf day of her-deposiﬁoﬁ% wag not
made “in a timely Me1".” See Aug. 25 Declaration &t 28, n.11 (*1 acknowledge that these;‘
docurnents sh(-}ulci have beer provided to OMD’s counsel more promptly than happened here.”)
Respondent clafms that he questioned Filosa about the docoment preduction on October 4™, and
that Filosa told him he was‘ still gathering the necessary documents ﬁ“om Fryer to supplemealﬁ her
production. Respondent states that he “perceived no harm in allowing Mr, Filosa to supplement
the document production at his own pace,” even-though Respondent admits that his “own.
practice would be to have provided such supplemental producﬁén in advance of the [October 7% -
deposition.” Aug. 25, 2011 Daclaraﬁon at § 53. More than two W"CS];CS later, Respondent learned
that Filosa still had not supplemente& the production with dqcuments pertaining to Fryer’s job
search efforts and new position with Kra:ft, despite the fact th;vt Fryer had commenced
employment with Kraft one week ealier. Jd at 759. Yet, rermarkably, Respondent still did not
urge Filosa o press Fryer to provide the documents more guickly, nor did he follovs; up with
Filosa to ensure that the production was supplemented shortly thereafter. Instead, Respondent

* Rule 3.4(a)(1) states that “[a] lawyershall not . , . suppress any evidence that the lawyer or the
client has a legal obligation to reveal or produce.” Similatly, under Rule 3.4(2)(3), “[a] lawyer
shallnot . . . conceal or knowingly £l to disclose that which the lawyer is required by law to -
reveal.” Rule 26(e) of the Federal Rules of Civil Procedure smposed an obligation on Fryer to
supplement her document production.

- 12



ratified Filosa’s 1ms€;0nduct by acoepting his excuse that thers was no rush because day two of
Fryer"s deposition had not yet been scheduiﬁd. Respondent’s failyre to press Filosa to
supplement the production was m:re;sonable, particularly in light of the fact that Respondent
knew that defendants had 2 misimpression of Fryer’s employment status based on the misleading

expert report and the failure to supplement the responses to defendants’ discovery requests.

IMI.  Respondent eﬁgaged in misconduet in violation of Rules 8.4(a), (c}, (d) and
(t). _ A

Clear and convincing evidence has established that Re#ﬁoﬁdeﬁt engaged in intentionally
deceptive misécmduct that interfered with the administration of Justice and reflects adversely on
his fitness as a lawyer in violation of Rules 8.4(a), (c), (d) and (h).* There is no dispurte that
Respondent knbmgiy nﬁs’[gd OMD about Fryer’s employment pfosﬁﬁcts'when he instruectad
Filosa to serve the inaccurate; expert rep.ort. Respondent then encouraged Filosa to try to quickly
settle the case, and allowed Fﬁosa to withhold {from production those documents that ;;vould havé
revealed the troth.

Resp c;ndent himself acknowledges that fie failed to hive p fo his professional obligations
and duties to the Court. See Ang. 25~Decla£étién at 4 87 (“[M]y conduct fg}l short of the be.s_t
practices and high sfandards by which I have always conducted myself in my legal career. . . . I

should have exercised better professional judgment in a mimber of rogaids ™)

* Rule 8.4 states: “A lawyer or law firm shall not: (8) violate or atternpt i violate the Rules of Professiomal Conduet,
knowingly assist or indace another to do so, or do so through the acts of another; | . | (¢) engage in conduct ivolving
dishonesty, fraud, deceit or misrepresentation; (d) engage in conduet that is prefudicial to the administration of
justice; . . . or (i) engage in any other conduct that adversely reflects on the lawyer's fitness as a lawyer,”
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CONCLUSION

The Comuittes on Grievances, having carefully considered Respondent’s various
submissions in response to the three Orders to Shm;r_Cause that were issued in this matfer, finds
that Respondent has raised no issues requiring a heating, See S.D.N.Y. Local Civil Rule
L5(d)(4). On the basis of Respondent’s own admissions, the Committee finds that he a;:tcd in
violationt of Rules 3.3(a)(3) (knowingly used false cvidense before a fnmal); 3\.4(3,)(1)
{suppressed svidence); 3.4(a)(3) (failed to disclose that which hs had a legal o'bﬁg;iion o
disclose); 3.4(a){(4) (knowingly used false evidence); 4.1 (made a false statement to a third |
_ perqan) 5.1{b)(2} (failed to make reasonable efforis o ensure that a supervised ] xawyer
‘contb,@med o the Rules); 5.1(d){1} (ordered, directed or ratified a violation of the Rules); 8.4(a)
(engaged in m.iscdnduct); 8.4(c) (engaged in conduct involving dishqnésty-, fraud, deceit or
nmisrepresentation); 8.4(d) (engaged in conduct prejudicial to the administration of Justice); and
8.4(h) (engaged in conduct that adversely reflects on his fiiness as a lawyer). In determining the
+ measure of discipline fo be imposed upon Respondent the Committee has taken i into account, ag - |
mifigating czrcumstances Respondent’s twenty years of searvme 1o the Bar, his se]fhreportmg io
Judge Panley and the First Departinent Disciplinary Committee, his axprassions of remorse, and
the serious impact that his misconduct has already had:on his legal career.
Taking into congideration all of the circurnstances indicated by the record, it is the
Committee’s opinion that suspension from the practice of law in this Court for a period of one
year would be an appropriate md.suitable discipline to be imposed upon Respondent,
Accordingly, pursaant to S.D.N.Y, Local Civil Rale 1.5(b)(5) and {e)1), ﬁ.espondent is hereby

suspended from the practice of law in the Southem District of New York for a period of one
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year, effective immediately, with leave to apply for refnstatement at the expiration of that term.

The Clerk of this Court is hereby directed to unseal the entire record of this matter;

SO ORDERED. _ ' ,
AL
RIC 7. SUCLIVAN :
For the Commuittee on Grievances, S.DN.Y.
Dated: Wew York, New York
Febmary 5, 2013
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