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PREAMBLE: A LAWYER’S RESPONSIBILITIES

A lawyer is a representative of clients or a neutral third party, an officer of the legal system and a public citizen having spe-
cial responsibility for the quality of justice.

A lawyer may perform various functions. As advisor, a lawyer provides a client with an informed understanding of the
client’s legal rights and obligations and explains their practical implications. As advocate, a lawyer zealously asserts the
client’s position under the rules of the adversary system. As negotiator, a lawyer secks a result advantageous to the client but
consistent with requirements of honest dealing with others. As intermediary between clients, a lawyer seeks to reconcile their
divergent interests as an advisor and, to a limited extent, as a spokesperson for each client. As third party neutral, a lawyer
represents neither party, but helps the parties arrive at their own solution. As evaluator, a lawyer examines a client’s legal
affairs and reports about them to the client or to others.

In all professional functions a lawyer should be competent, prompt and diligent. A lawyer should maintain communication
with a client concerning the representation. A lawyer should keep in confidence information relating to representation of a
client except so far as disclosure is required or permitted by the Rules of Professional Conduct or other law.

A lawyer’s conduct should conform to the requirements of the law, both in professional service to clients and in the lawyer’s
business and personal affairs. A lawyer should use the law’s procedures only for legitimate purposes and not to harass or
intimidate others. A lawyer should demonstrate respect for the legal system and for those who serve it, including judges,
other lawyers and public officials. While it is a lawyer’s duty, when necessary, to challenge the rectitude of official action, it is
also a lawyer’s duty to uphold legal process.

As a public citizen, a lawyer should seck improvement of the law, the administration of justice and the quality of service ren-
dered by the legal profession. As a member of a learned profession, a lawyer should cultivate knowledge of the law beyond
its use for clients, employ that knowledge in reform of the law and work to strengthen legal education. A lawyer should be
mindful of deficiencies in the administration of justice and of the fact that the poor, and sometimes persons who are not
poor, cannot afford adequate legal assistance, and should therefore devote professional time and civic influence in their
behalf. A lawyer should aid the legal profession in pursuing these objectives and should help the bar regulate itself in the
public interest.

Many of a lawyer’s professional responsibilities are prescribed in the Rules of Professional Conduct, as well as substantive
and procedural law. However, a lawyer is also guided by personal conscience and the approbation of professional peers. A
lawyer should strive to attain the highest level of skill, to improve the law and the legal profession, and to exemplify the legal
profession’s ideals of public service.

A lawyer’s responsibilities as a representative of clients, an officer of the legal system and a public citizen are usually harmo-
nious. Thus, when an opposing party is well represented, a lawyer can be a zealous advocate on behalf of a client and at the
same time assume that justice is being done. So also, a lawyer can be sure that preserving client confidences ordinarily serves
the public interest because people are more likely to seek legal advice, and thereby heed their legal obligations, when they
know their communications will be private.

In the nature of law practice, however, conflicting responsibilities are encountered. Virtually all difficult ethical problems
arise from conflict between a lawyer’s responsibilities to clients, to the legal system and to the lawyer’s own interest in
remaining an upright person while earning a satisfactory living. The Rules of Professional Conduct prescribe terms for
resolving such conflicts. Within the framework of these Rules, many difficult issues of professional discretion can arise. Such
issues must be resolved through the exercise of sensitive professional and moral judgment guided by the basic principles
underlying the Rules.

The legal profession is largcly self-governing. Although other professions also have been granted powers of self-government,
the legal profession is unique in this respect because of the close relationship between the profession and the processes of
government and law enforcement. This connection is manifested in the fact that ultimate authority over the legal profession
is vested largely in the courts.

To the extent that lawyers meet the obligations of their professional calling, the occasion for government regulation is obvi-
ated. Self-regulation also helps maintain the legal profession’s independence from government domination. An independent
legal profession is an important force in preserving government under law, for abuse of legal authority is more readily chal-
lenged by a profession whose members are not dependent on government for the right to practice.

The legal profession’s relative autonomy carries with it special responsibilities of self-government. The profession has a
responsibility to assure that its regulations are conceived in the public interest and not in furtherance of parochial or self-
interested concerns of the bar. Every lawyer is responsible for observance of the Rules of Professional Conduct. A lawyer
should also aid in securing their observance by other lawyers. Neglect of these responsibilities compromises the indepen-
dence of the profession and the public interest which it serves.
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Lawyers play a vital role in the preservation of society. The fulfillment of this role requires an understanding by lawyers of
their relationship to our legal system. The Rules of Professional Conduct, when properly applied, serve to define that rela-
tionship.

Scope

The Rules of Professional Conduct are rules of reason. They should be interpreted with reference to the purposes of legal
representation and of the law itself. Some of the Rules are imperatives, cast in the terms “shall” or “shall not.” These define
proper conduct for purposes of professional discipline. Others, generally cast in the term “may,” are permissive and define
areas under the Rules in which the lawyer has professional discretion. No disciplinary action should be taken when the
lawyer chooses not to act or acts within the bounds of such discretion. Other Rules define the nature of relationships
between the lawyer and others. The Rules are thus partly obligatory and disciplinary and partly constitutive and descriptive
in that they define a lawyer’s professional role. Many of the Comments use the term “should.” Comments do not add oblig-
ations to the Rules but provide guidance for practicing in compliance with the Rules.

These Rules follow the same format as the current American Bar Association Model Rules of Professional Conduct (“ABA
Model Rules”), rather than the former American Bar Association Model Code of Professional Responsibility (“ABA Model
Code”), or the former Virginia Code of Professional Responsibility (“Virginia Code”). Although interpretation of similar lan-
guage in the ABA Model Rules by other states’ courts and bars might be helpful in understanding Virginia’s Rules, those for-
eign interpretations should not be binding in Virginia.

The Rules presuppose a larger legal context shaping the lawyer’s role. That context includes court rules and statutes relating
to matters of licensure, laws defining specific obligations of lawyers and substantive and procedural law in general.
Compliance with the Rules, as with all law in an open society, depends primarily upon understanding and voluntary com-
pliance, secondarily upon reinforcement by peer and public opinion and finally, when necessary, upon enforcement through
disciplinary proceedings. The Rules do not, however, exhaust the moral and ethical considerations that should inform a
lawyer, for no worthwhile human activity can be completely defined by legal rules. The Rules simply provide a framework
for the ethical practice of law.

Furthermore, for purposes of determining the lawyer’s authority and responsibility, principles of substantive law external to
these Rules determine whether a client-lawyer relationship exists. Most of the duties flowing from the client-lawyer relation-
ship attach only after the client has requested the lawyer to render legal services and the lawyer has agreed to do so. But
there are some duties, such as that of confidentiality under Rule 1.6, that may attach when the lawyer agrees to consider
whether a client-lawyer relationship shall be established. Whether a client-lawyer relationship exists for any specific purpose
can depend on the circumstances and may be a question of fact.

These Rules apply to all lawyers, whether practicing in the private or the public sector. However, under various legal provi-
sions, including constitutional, statutory and common law, the responsibilities of government lawyers may include authority
concerning legal matters that ordinarily reposes in the client in private client-lawyer relationships. For example, a lawyer for
a government agency may have authority on behalf of the government to decide upon settlement or whether to appeal from
an adverse judgment. Such authority in various respects is generally vested in the Attorney General and the commonwealth
attorneys in state government, and their federal counterparts, and the same may be true of other government law officers.
Also, lawyers under the supervision of these officers may be authorized to represent several government agencies in intragov-
ernmental legal controversies in circumstances where a private lawyer could not represent multiple private clients. They also
may have authority to represent the “public interest” in circumstances where a private lawyer would not be authorized to do
so. These Rules do not abrogate any such authority.

Failure to comply with an obligation or prohibition imposed by a Rule is a basis for invoking the disciplinary process. The
Rules presuppose that disciplinary assessment of a lawyer’s conduct will be made on the basis of the facts and circumstances
as they existed at the time of the conduct in question and in recognition of the fact that a lawyer often has to act upon
uncertain or incomplete evidence of the situation. Moreover, the Rules presuppose that whether or not discipline should be
imposed for a violation, and the severity of a sanction, depend on all the circumstances, such as the willfulness and serious-
ness of the violation, extenuating factors and whether there have been previous violations.

Violation of a Rule should not give rise to a cause of action nor should it create any presumption that a legal duty has been
breached. The Rules are designed to provide guidance to lawyers and to provide a structure for regulating conduct through
disciplinary agencies. They are not designed to be a basis for civil liability. Furthermore, the purpose of the Rules can be
subverted when they are invoked by opposing parties as procedural weapons. The fact that a Rule is a just basis for a lawyer’s
self-assessment, or for sanctioning a lawyer under the administration of a disciplinary authority, does not imply that an
antagonist in a collateral proceeding or transaction has standing to seek enforcement of the Rule. Accordingly, nothing in
the Rules should be deemed to augment any substantive legal duty of lawyers or the extra-disciplinary consequences of vio-
lating such a duty.
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Moreover, these Rules are not intended to govern or affect judicial application of either the attorney-client or work product
privilege. Those privileges were developed to promote compliance with law and fairness in litigation. In reliance on the
attorney-client privilege, clients are entitled to expect that communications within the scope of the privilege will be protect-
ed against compelled disclosure. The attorney-client privilege is that of the client and not of the lawyer. The fact that in
exceptional situations the lawyer under the Rules has either a limited discretion or a limited obligation to disclose a client
confidence does not vitiate the proposition that, as a general matter, the client has a reasonable expectation that information
relating to the client will not be voluntarily disclosed and that disclosure of such information may be judicially compelled
only in accordance with recognized exceptions to the attorney-client and work product privileges.

The lawyer’s exercise of discretion not to disclose information under Rule 1.6 should not be subject to reexamination.
Permitting such reexamination would be incompatible with the general policy of promoting compliance with law through
assurances that communications will be protected against disclosure.

The Preamble and this note on Scope provide general orientation. The text of each Rule and the following Terminology sec-
tion are authoritative and the Comments accompanying each Rule are interpretive.

Terminology

“Belief” or “believes” denotes that the person involved actually supposed the fact in question to be true. A person’s belief may
be inferred from circumstances.

“Consult” or “consultation” denotes communication of information reasonably sufficient to permit the client to appreciate
the significance of the matter in question.

“Firm” or “law firm” denotes a professional entity, public or private, organized to deliver legal services, or a legal department
of a corporation or other organization. See Comment, Rule 1.10.

“Fraud” or “fraudulent” denotes conduct having a purpose to deceive and not merely negligent misrepresentation or failure
to apprise another of relevant information.

“Knowingly,” “known,” or “knows” denotes actual knowledge of the fact in question. A person’s knowledge may be inferred
from circumstances.

“Partner” denotes a member of a partnership or a shareholder or member of a professional entity, public or private, organized
to deliver legal services, or a legal department of a corporation or other organization.

“Reasonable” or “reasonably” when used in relation to conduct by a lawyer denotes the conduct of a reasonably prudent and
competent lawyer.

“Reasonable belief” or “reasonably believes” when used in reference to a lawyer denotes that the lawyer believes the matter in
question and that the circumstances are such that the belief is reasonable.

“Reasonably should know” when used in reference to a lawyer denotes that a lawyer of reasonable prudence and competence
would ascertain the matter in question.

“Should” when used in reference to a lawyer’s action denotes an aspirational rather than a mandatory standard.

“Substantial” when used in reference to degree or extent denotes a material matter of clear and weighty importance.
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CROSS REFERENCE TABLE: VIRGINIA RULES OF PROFESSIONAL CONDUCT TO CODE OF
PROFESSIONAL RESPONSIBILITY

NOTE: Please observe the symbol (***) for rules which have no direct counterpart in the Virginia Code of Professional
Responsibility. While often the case, a cross-reference to a provision in the Code of Professional Responsibility does not neces-
sarily mean that the cited provision is identical or even substantially similar to a particular rule. A citation may simply mean
that a provision in the Code of Professional Responsibility applies to the same issue covered by the rule. In some instances, an
area covered by a rule was addressed in an Ethical Consideration (EC), but not a Disciplinary Rule (DR), and, therefore, only

the EC is cited.

Virginia Rules of

Professional Conduct

Issue or Topic

Virginia Code of
Professional Responsibility

1.1 Competence DR 6-101 (A)(2)
1.2 (a) Scope of Representation P EC7-7; EC7-8
1.2 (b) oo DR 7-101 (B)(1)
1.2 (o) oo DR 7-102 (A)(7); DR 7-102 (A)(6);
DR 7-105 (A); EC 7-5
1.2 (d) » » » » oKk
1.2 (e) oo DR 2-108 (A)(1)
1.3 (a) Diligence DR 6-101 (B)
1.3 (b) oo DR 7-101 (A)(2)
1.3 (¢) oo DR 7-101 (A)(3)
1.4 (a) Communication DR 6-101 (C)
1.4 (b) oy =+ EC 7-8; EC 9-2
1.4 (c) oo DR 6-101 (D)
1.5 (a) Fees DR 2-105 (A); EC 2-20
1.5 (b) Contingent Fees DR 2-105 (C); EC 2-22
1.5 (o) Fee Splitting DR 2-105 (D)
1.5 (d) Contingent Fees DR 2-105 (C)
1.5 (e) Fee Sharing DR 2-105 (D)
1‘5 (f) » » » » ook
1.6 (a) Confidentiality DR 4-101 (A), (B)
1.6 (b)(1) Disclosure Required By Law DR 4-101 (C)(2)
or Court Order
1.6 (b)(2) Disclosure to Protect DR 4-101 (C)(4)
Lawyer’s Legal Rights
1.6 (b)(3) Disclosure of Client Fraud on DR 4-101 (C)(3)
Third Party
1.6 (b)(4) Disclosure of Client Information for Hx
Attorney’s Death or Disability
1.6 (b)(5) Disclosure of Client Information Hx
for LOMAP
1.6 (b)(6) Disclosure of Client Information ** EC 4-3
to Outside Auditor
1.6 (c)(1) Disclosure of Client’s Intent to DR 4-101 (D)

Commit Crime
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1.6 (0)(2) Disclosure of Client Fraud on Tribunal DR 4-101 (D)
1.6 (©(3) Reporting Misconduct of K
Another Attorney
1.7 (a), (b) Conflict of Interest DR 5-105 (A), (C)
1.8 (a) Business Transaction With Client DR 5-104 (A)
1.8 (b) Improper Use of Client Confidences DR 4-101 (B)(3)
or Secrets
1.8 (¢) Client Gifts to Lawyer DR 5-104 (B)
1.8 (d) Literary Rights in Subject Matter > EC 5-4
of Representation
1.8 (e) Financial Assistance to Client DR 5-103 (B)
1.8 (f) Nonclient Paying Lawyer’s Fee DR 5-106
1.8 (g) Aggregate Settlements DR 5-107
1.8 (h) Limitation of Malpractice Liability DR 6-102 (A)
1.8 (i) Interfamily Conflicts oHx
1.8 (j) Proprietary Interest in Client Matter X
1.8 (k) Imputation of Conflicts ok
1.9 (a) Conflict of Interest: Former Client DR 5-105 (D)
1.9 (b) o2 > Kook
1.9 (¢) oo Ak
1.10 (a)—(e) Imputed Disqualification *** DR 5-105 (E)
1.11 (a) Public Officials: Conflicts DR 8-101 (A)
1.11 (b) 7 . ” DR 9-101 (B)
1.11 (¢ LI soxok
1.11 (d) o2 2> Fokok
1.11 (o) L wrx
111 () I rx
1.12 (a) Former Judge, Arbitrator or Mediator DR 9-101 (A); EC 5-20
1.12 (b) L A ook
1.12 (o) »oo» o> otk
1.12 (d) L Kook
1.13 Organization as a Client ¥+ EC 5-18; EC 5-24
1.14 Client With Impairment **EC 7-11: EC 7-12
1.15 (a) Safekeeping Property DR 9-102 (A)
1.15 (b) oo K
1.15 (c) 7 o7 ? DR 9-102 (B)
1.15 (d) o2 2> Hokok
1.15 (e)(1) Recordkeeping Requirements for DR 9-103
Trust Accounts
1.15 (e)(2) Recordkeeping Requirements for oHK

Lawyers Serving as Fiduciaries
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1.15 (f) Accounting Procedures DR 9-103 (B)

1.16 (a) Terminating or Declining Representation DR 2-108 (A)

1.16 (b) v DR 2-108 (B)

1.16 (© v DR 2-108 (C)

1.16 (d) oo DR 2-108 (D)

1.16 (e) Delivery of Former Client’s File oxx

1.17 Sale of a Law Practice ** EC 4-6

2.1 Lawyer as Advisor =+ EC 7-8

2.3 Lawyer as Evaluator =+ EC 5-20

2.10 Third Party Neutral ok

2.11 Mediator K

3.1 Meritorious Claims DR 7-102 (A)(1), (2)

3.3 (a)(1) Candor Toward Tribunal DR 7-102 (A)(5)

3.3 (@)(2) oo DR 7-102 (A)(3)

3.3 (a)(3) Controlling Legal Authority *** EC 7-20

3.3 (a)(4) False Evidence DR 7-102 (A)(4)

3.3 (b) oo ok

3.3 (¢ Ex Parte Proceedings e

3.3 (d) Reporting Third Party Fraud on Tribunal DR 7-102 (B)

3.4 (a) Fairness To Opposing Party & Counsel; DR 7-108 (A)
Obstructing Access to Evidence

3.4 (b) Secreting Witnesses DR 7-108 (B)

3.4 (c) Compensating Witnesses DR 7-108 (C); EC 7-25

3.4 (d) Disregarding Court Rules or Orders DR 7-105 (A)

3.4 (e) Discovery Abuse ohk

3.4 (f) Improper Trial Conduct DR 7-105 (C)(1)-(4)

3.4 (g) Disruptive Rule Violations DR 7-105 (C)(5)

3.4 (h) Discouraging Witnesses HK

3.4 (i) Threatening Criminal or DR 7-104
Disciplinary Action

3.4 (j) Harassing or Injuring Others DR 7-102 (A)(1)

3.5 (a), (b), (c) Communications With Jurors DR 7-107 (A)-(F), ***

3.5 (d) Influencing Judges DR 7-109 (A)

3.5 (e) Ex Parte Communication With Judge DR 7-109 (B)

3.5 (f) Disruptive Conduct Toward Tribunal Hx

3.6 (a), (b) Trial Publicity DR 7-106

3.7 (a) Lawyer as Witness DR 5-101 (B); DR 5-102 (A)

3.7 (b) oo DR 5-102 (B)

3.7 (0 > > Sk
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3.8 (a) Additional Responsibilities of DR 8-102 (A)(1)
a Prosecutor
3.8 (b) oo DR 8-102 (A)(1)
3.8 (0 oo DR 8-102 (A)(2)
3.8 (d) oo DR 8-102 (A)(3)
3.8 (e) oo DR 7-106 (B)
4.1 (a) Truthfulness in Statements to Others DR 7-102 (A)(5)
4.1 (b) oo ** DR 7-102 (A)(3); DR 7-102 (A)(7)
4.2 Ex Parte Communication With DR 7-103 (A)(1)
Represented Person
4.3 (a) Dealing With Unrepresented Persons DR 7-103 (B)
4.3 (b) oo DR 7-103 (A)(2)
4.4 Respect for Rights of Third Persons ** DR 7-102 (A)(1); DR 7-105
(C)(2); DR 7-107 (C); DR 7-107 (D)
5.1 Responsibilities of a Supervising Lawyer ~ *** DR 1-103 (A); DR 4-101 (E);
DR 7-106 (B)
5.3 (a), (b) Nonlawyer Assistants DR 3-104 (C); DR 4-101 (E)
5.3 (c) »  » w0 ok
5.4 (a) Sharing Fees With Nonlawyer *** DR 3-102 (A)
5.4 (b) Partnership With Nonlawyer DR 3-103 (A)
5.4 (0 Avoiding Influence By Non-clients DR 5-106(B)
5.4 (d) Professional Corporations Owned DR 5-106 (C)
by Nonlawyers
5.5 (a)(1) Unauthorized Practice of Law ***EC 3-9
5.5 (2)(2) oo DR 3-101 (A)
5.5 (b) Employment of Suspended or DR 3-101 (B)
Disbarred Lawyers
5.5 (¢) oo DR 3-101 (C)
5.6 (a), (b) Agreements Restricting Practice of Law DR 2-106
6.1 Voluntary Pro Bono Publico Service *x ECs 2-26, 2-27, 2-28, 2-29, 2-30,
2-31, 2-32, 2-33, 2-34
6.2 Accepting Appointments > EC 2-38; EC 2-39
6.3 Membership in Legal Services ok
Organization
6.5 Nonprofit Limited Legal Services ok
7.1 Communications Concerning A DR 2-101
Lawyer’s Services
7.2 Advertising DR 2-101, ***
7.3 Recommendation or Solicitation of DR 2-103
Professional Employment
7.4 (a), (b) Communication of Fields of Practice DR 2-104 (A), (B)

& Certification
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7.4 (c) o2 2> ook
7.4 (d) o7 ok
7.5 Firm Names & Letterheads DR 2-102
8.1 Bar Admission & Disciplinary Matters DR 1-101
8.2 Judicial Officials *** EC 8-6
8.3 (a) Reporting Professional Misconduct DR 1-103 (A)
8.3 (b) Reporting Professional Misconduct ok
8.3 (0 oo ok
8.3 (d) oo ok
8.3 (e) Reporting Lawyer’s Own Ak

Professional Misconduct
8.4 (a) Misconduct DR 1-102 (A)(1)
8.4 (b) o7 DR 1-102 (A)(3)
8.4 (c) ooy DR 1-102 (A)(4)
8.4 (d) oo DR 9-101 (C)
8.4 (e) ooy EC7-31, EC9-1
8.5 (a) Disciplinary Authority; Choice of Law DR 1-102 (B)
8.5 (b) L ook

CROSS REFERENCE TABLE: VIRGINIA CODE OF PROFESSIONAL RESPONSIBILITY TO VIRGINIA RULES

Virginia Code of Professional

OF PROFESSIONAL CONDUCT

Issue or Topic

Virginia Rule of Professional Conduct

Responsibility (DR)

DR 1-101 Bar Admissions or Renewal Rule 8.1

DR 1-102 Misconduct Rule 8.4

DR 1-103 Reporting Professional Misconduct Rule 8.3

DR 2-101 Publicity and Advertising Rule 7.1, 7.2

DR 2-102 Professional Letterheads, Offices, Notices Rule 7.5

DR 2-103 Recommendation or Solicitation of Rule 7.3
Employment

DR 2-104 Specialists; Limitation of Practice Rule 7.4

DR 2-105 Fees Rule 1.5

DR 2-106 Agreements Restricting Practice of Law ~ Rule 5.6

DR 2-107 Acceptance of Employment ok

DR 2-108 Terminating Representation Rule 1.16

DR 3-101 Aiding Unauthorized Practice of Law Rule 5.5 (2)(2)

DR 3-102 Dividing Fees With a Nonlawyer Rule 5.4 (a)

DR 3-103 Forming Partnership With a Nonlawyer ~ Rule 5.4 (b), (d)

DR 3-104 Supervising Nonlawyer Personnel Rule 5.3
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DR 4-101 Preservation of Confidences & Secrets Rule 1.6
of a Client

DR 5-101 (A) Personal Interests Affecting Professional ~ Rule 1.7 (b)
Judgment

DR 5-101 (B) Lawyer as Witness Rule 3.7

DR 5-102 (A), (B)

» » » »

» » » »

DR 5-103 (A) Acquiring Proprietary Interest in Subject  Rule 1.8 (d), Rule 1.8 (j)
Matter of Litigation

DR 5-103 (B) Financial Assistance to Client Rule 1.8 (e)

DR 5-104 (A) Business Transactions with Client Rule 1.8 (a)

DR 5-104 (B) Preparing Instrument in Which Lawyer ~ Rule 1.8 (¢)
Receives Gift

DR 5-105 Representing Multiple Clients Whose Rule 1.7
Interests Conflict

DR 5-106 Avoiding Influence by Persons Other Rule 1.8 (f), Rule 5.4 (c)
Than Client

DR 5-107 Settling Similar Claims of Clients Rule 1.8 (g)

DR 6-101 (A) Competence Rule 1.1

DR 6-101 (B) Promptness Rule 1.3 (a)

DR 6-101 (C) Communication Rule 1.4 (a), (b)

DR 6-101 (D) ooy Rule 1.4 ()

DR 6-102 Limiting Liability to Client Rule 1.8 (h)

DR 7-101 (A) Representing Client Zealously Rule 1.3 (b), (c)

DR 7-101 (B) Limitations on Zealous Representation Rule 1.2 (b), (¢)

DR 7-102 (A) Representing Client Within Bounds Rule 3.1, Rule 3.3, Rule 3.4 (j),
of Law Rule 4.4

DR 7-102 (B) Reporting Third Party Fraud on Tribunal Rule 3.3 (d)

DR 7-103 (A)(1) Communication with Persons Rule 4.2
Represented by Counsel

DR 7-103 (A)(2) Advising Unrepresented Persons Rule 4.3

DR 7-103 (B) Dealing with Unrepresented Persons Rule 4.3

DR 7-104 Threatening Criminal or Disciplinary Rule 3.4 (h)
Charges

DR 7-105 (A) Trial Conduct: Disregarding Court Rule  Rule 3.4 (d)
or Order

DR 7-105 (B) Disclosing Representation to Court e

DR 7-105 (C) Trial Conduct Rule 3.4

DR 7-106 Trial Publicity Rule 3.6

DR 7-107 Communication With or Investigation Rule 3.5 (a)-(c)
of Jurors

DR 7-108 Contact With Witnesses Rule 3.4

DR 7-109 Contact With Officials Rule 3.5 (d), (e)
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DR 8-101 Action as Public Official Rule 1.11 (a)

DR 8-102 Special Responsibilities of a Prosecutor ~ Rule 3.8

DR 9-101 Avoiding Even the Appearance of Rule 1.11
Impropriety

DR 9-102 Preserving Identity of Funds and Rule 1.15
Property of Client

DR 9-103 Record Keeping Requirements Rule 1.15

CLIENT-LAWYER RELATIONSHIP

RULE 1.1 Competence

A lawyer shall provide competent representation to a client. Competent representation requires the legal knowledge,
skill, thoroughness and preparation reasonably necessary for the representation.

COMMENT
Legal Knowledge and Skill

1]

[2a]

In determining whether a lawyer employs the requisite knowledge and skill in a particular matter, relevant factors
include the relative complexity and specialized nature of the matter, the lawyer’s general experience, the lawyer’s
training and experience in the field in question, the preparation and study the lawyer is able to give the matter and
whether it is feasible to refer the matter to, or associate or consult with, a lawyer of established competence in the
field in question. In many instances, the required proficiency is that of a general practitioner. Expertise in a particu-
lar field of law may be required in some circumstances.

A lawyer need not necessarily have special training or prior experience to handle legal problems of a type with
which the lawyer is unfamiliar. A newly admitted lawyer can be as competent as a practitioner with long experi-
ence. Some important legal skills, such as the analysis of precedent, the evaluation of evidence and legal drafting,
are required in all legal problems. Perhaps the most fundamental legal skill consists of determining what kind of
legal problems a situation may involve, a skill that necessarily transcends any particular specialized knowledge. A
lawyer can provide adequate representation in a wholly novel field through necessary study. Competent representa-
tion can also be provided through the association of a lawyer of established competence in the field in question.

Another important skill is negotiating and, in particular, choosing and carrying out the appropriate negotiating
strategy. Often it is possible to negotiate a solution which meets some of the needs and interests of all the parties to
a transaction or dispute, i.c., a problem-solving strategy.

In an emergency a lawyer may give advice or assistance in a matter in which the lawyer does not have the skill ordi-
narily required where referral to or consultation or association with another lawyer would be impractical. Even in
an emergency, however, assistance should be limited to that reasonably necessary in the circumstances, for ill-con-
sidered action under emergency conditions can jeopardize the clients interest.

A lawyer may accept representation where the requisite level of competence can be achieved by reasonable prepara-
tion. This applies as well to a lawyer who is appointed as counsel for an unrepresented person. See also Rule 6.2.

Thoroughness and Preparation

(5]

Competent handling of a particular matter includes inquiry into and analysis of the factual and legal elements of
the problem, and use of methods and procedures meeting the standards of competent practitioners. It also includes
adequate preparation. The required attention and preparation are determined in part by what is at stake; major liti-
gation and complex transactions ordinarily require more elaborate treatment than mactters of lesser consequence.
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Maintaining Competence

(6] To maintain the requisite knowledge and skill, a lawyer should engage in continuing study and education. The
Mandatory Continuing Legal Education requirements of the Rules of the Supreme Court of Virginia set the
minimum standard for continuing study and education which a lawyer licensed and practicing in Virginia must
satisfy. If a system of peer review has been established, the lawyer should consider making use of it in appropriate
circumstances.

VIRGINIA CODE COMPARISON

Rule 1.1 is substantially similar to DR 6-101(A). DR 6-101(A)(1) provided that a lawyer “shall undertake representation only
in matters in which ... [t]he lawyer can act with competence and demonstrate the specific legal knowledge, skill, efficiency,
and thoroughness in preparation employed in acceptable practice by lawyers undertaking similar matters.” DR 6-101(A)(2)
also permitted representation in matters if a lawyer “associated with another lawyer who is competent in those matters.”

COMMITTEE COMMENTARY

The Committee adopted the ABA Model Rule verbatim, but added the third paragraph of the Comment to make it clear
that legal representation, in which a lawyer is expected to be competent, involves not only litigation but also negotiation
techniques and strategies.

In addition, the Committee added the second sentence under Maintaining Competence Comment section to note Virginia’s
Mandatory Continuing Legal Education requirements.

RULE 1.2 Scope of Representat